stated, "[i]t does not appear from the face of the application that the
Secretary's finding was arbitrarily or capriciously made." I/ Kentucky
Carbon then requested a hearing on the temporary reinstatement order as
provided for by Rule 44(a), and a hearing was held on January 30, 1980
before the Chief Judge, kj At the reinstatement hearing, Kentucky
Carbon attempted to prove that Gooslin was lawfully discharged and that,
therefore, his complaint to the Secretary was frivolously brought.  The
Chief Judge, however, refused to receive testimony on that issue,
stating:

I think you are getting into the merits of the dis-
charge which are not before me.  Was or was not Mr. Gooslin
discharged in violation of section 105(c) of.the Act is not
an issue before me in this hearing. No complaint has been
filed. The issue of whether the complaint was frivolously
brought is an issue peculiarly before the Secretary,

The Commission's role in this proceeding is totally to
determine whether the Secretary's finding was arbitrary and
capricious, a very limited role.  I am not prepared to hear
evidence on the question either of whether Mr. Gooslin
was discharged in violation of section 105 (c) or whether the
complaint Mr. Gooslin made to the Secretary was or was not
frivolous.

My issue is a very limited one as I set out in the Notice
of Hearing, namely was the Secretary's finding arbitrarily or
capriciously made? ... The Commission's rules provide for this
kind of hearing on an expedited basis, but the issue is a very
limited one.

(Tr. 56-57).

On January 31, 1980, the Chief Judge issued an order affirming his
earlier order of temporary reinstatement on the ground that Kentucky
Carbon had failed to establish that the Secretary acted "arbitrarily or
capriciously" in determining that Gooslin's complaint -was not frivolously
brought. From the January 31st order of temporary reinstatement, Kentucky

_3/ Rule 44(a) requires that the Secretary's application for temporary
reinstatement contain a finding that the miner's complaint was "not
frivolously brought".

M Rule 44(a) states that "[i]f the person against whom relief   is

sought requests a hearing on the order, a Judge shall, within 5  days

after the request is filed, hold a hearing to determine whether   the
Secretary's finding was arbitrarily or capriciously made."

1710d an order of
